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Racino

A racetrack with video lottery
terminals.

Smoke-Free Legislation

EXECUTIVE SUMMARY

Michigan is currently considering legislation to prohibit smoking in all
workplaces except for tribally owned and operated workplaces, which are
not covered by the legislation. Despite numerous proposals in the last two
years, Michigan has been unable to pass smoke-free legislation. Currently,
the debate between the House and the Senate surrounds the issue of exemp-
tions for casinos, cigar bars, and other tobacco retail shops. Citing health
concerns as the primary reason for smoke-free legislation, the Senate favors
total statewide smoke-free workplace legislation. In contrast, many of the
House bills include exemptions for casinos, cigar bars, and other tobacco
retail shops, or an opt-out license program where a business would pay a
license fee to be exempt from the ban or subject to a phasing in of the ban
over the course of a year.

OVERVIEW OF SMOKE-FREE LEGISLATION

Twenty-four states, Washington, D.C., and Puerto Rico have passed smoke-
free legislation applying to workplaces and to bars; and 28 states, Washing-
ton, D.C., and Puerto Rico have smoke-free restaurant legislation (see Figure
1). Further, of the 23 states that regulate casinos or racinos, about one-third (7
out of 23) have passed legislation prohibiting smoking in such establishments.

Although House bill 4163 passed on December 5, 2007, the Michigan leg-
islature has been unable to pass and enact smoke-free legislation. House bill
4163 would have prohibited smoking in public places (including places of
employment) and in food-service establishments including, but not limited
to, restaurants and bars. House bill 4163, as well the current House bill 4377,
contained exceptions for cigar bars, tobacco specialty retail stores, gambling
areas of casinos, bingo events, and for the non-food-service areas of racetracks.
The version of the bill passed by the Senate on May 8, 2008 does not contain
these exceptions, although it is understood that the legislation will not apply
to smoking at tribal casinos. Continued controversy between the House and
Senate over whether the smoke-free legislation should allow for the exemp-
tion of casinos, cigar bars, and tobacco retail shops or be a total statewide
smoke-free law has stalled the passage of smoke-free legislation in Michigan.

The Michigan Legislature first began to regulate smoking in public places
in 1978 when it passed a bill to require separate seating in restaurants for
nonsmokers. Subsequent legislation has required particular seating ratios
and configuration of tables for nonsmoking sections of restaurants, limited
smoking in health care facilities, prohibited smoking in child care facili-
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Figure 1.
States with Smoke-Free Legislation, January 2009
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ties, increased the number of nonsmoking tables
in restaurants, and prohibited smoking in govern-
ment facilities.! However, the perceived negative
economic consequences of a smoking ban for res-
taurants, bars, and casinos, as well as the potential
intrusion on private business owners’ abilities to
create consumer-friendly environments, have inhib-
ited Michigan from passing smoke-free legislation
prohibiting smoking in public places and food ser-
vice establishments.

POTENTIAL EFFECTS
OF SMOKE-FREE LEGISLATION

Two of the major issues surrounding the proposed
smoke-free legislation are: (1) the health hazards
of secondhand smoke, and (2) the economic conse-
quences of smoking bans for restaurants, bars, and
casinos.

Health Consequences of Smoke-Free
Legislation

Deleterious Effects of Secondhand Smoke

Research has documented the health effects of sec-
ondhand smoke for several decades. It was first

addressed in a U.S. Surgeon General’s report in
1972, which concluded that “[a]Jn atmosphere con-
taminated with tobacco smoke can contribute to
the discomfort of many individuals.”> The report
also stated that increased carbon monoxide levels
in the air due to cigarette smoke “may on occa-
sion, depending upon the length of exposure, be
sufficient to be harmful to the health of an exposed
person.”?

Since the 1972 Surgeon General’s report, numer-
ous studies have documented the negative effects of
exposure to secondhand smoke.* In 2006, the Sur-
geon General published a report, The Health Con-
sequences of Involuntary Exposure to Tobacco Smoke,
affirming that scientific evidence supports five
major conclusions:

1. Secondhand smoke causes premature death
and disease in children and in adults who do
not smoke.

2. Children exposed to secondhand smoke are
at an increased risk for sudden infant death
syndrome, acute respiratory infections, ear
problems, and more severe asthma. Smoking
by parents causes respiratory symptoms and
slows lung growth in their children.
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3. Exposure of adults to secondhand smoke has
immediate adverse effects on the cardiovascu-
lar system and causes coronary heart disease
and lung cancer.

4. The scientific evidence indicates that there is
no risk-free level of exposure to secondhand
smoke.

5. Eliminating smoking in indoor spaces fully
protects nonsmokers from exposure to sec-
ondhand smoke. Separating smokers from
nonsmokers, cleaning the air, and ventilating
buildings cannot eliminate exposures of non-
smokers to secondhand smoke.’

Health Benefits to Smoke-Free Legislation

Because of the harmful effects of secondhand
smoke, workplace smoking bans can benefit the
health of employees in the regulated industries. In a
study of the 2003 New York statewide ban on smok-
ing in places of employment, researchers examined
hospitality workers’ exposure to secondhand smoke
before the implementation of the law and 3, 6, and 12
months after the law went into effect.® The research-
ers measured the levels of Cotinine, a metabolite of
nicotine, in the saliva of hospitality workers before
and after the smoking ban implementation. After
the implementation of the smoking ban, hospitality
workers” exposure to secondhand smoke declined
by 98 percent, showing that smoking restrictions are
an effective tool for protecting hospitality workers.
In California, researchers assessed the respira-
tory health of bartenders prior to and after the 1998
enactment of a smoking ban in bars and taverns.
The authors interviewed and performed spirom-
etry tests on participating bartenders in their work-
places (bar or tavern) in December of 1997.7 Spirom-
etry tests measure lung function by measuring the
amount and speed of air that can be inhaled and
exhaled. The authors conducted follow-up inter-
views and performed spirometry tests in February
of 1998. In the initial interviews, all 53 bartenders
reported workplace environmental tobacco smoke
(ETS) exposure. After the smoking ban, the bartend-
ers reported a decline in ETS exposure at work from
a median of 28 to 2 hours per week. The spirometry
tests showed that of the 74 percent of bartenders

initially reporting respiratory symptoms 59 percent
no longer had symptoms after the implementation
of the smoking ban. Furthermore, 78 percent of the
bartenders reporting sensory irritation symptoms at
the beginning of the study had no symptoms after
the implementation of the ban. The authors con-
cluded that the establishment of smoke-free bars
and taverns was associated with a rapid improve-
ment in respiratory health.

In Michigan, researchers have attempted to pre-
dict the reduction in myocardial infarctions (heart
attacks) that would result from the proposed smok-
ing ban. The authors reviewed five studies that
compared the rates of myocardial infarction hos-
pital admissions before and in the year after the
implementation of comprehensive smoking-free
legislation, and utilized these results to predict the
effects of such legislation in Michigan.® The authors
calculated that hospital admissions for myocardial
infarction would be reduced by 1,130 cases per year
as of 2009, a 4.2 percent reduction.

Economic Impact of Smoke-Free Legislation

Although the harmful health effects of secondhand
smoke and beneficial health effects of smoke-free
legislation for employees in the hospitality industry
are well documented and generally accepted, the
Michigan smoke-free legislation faces opposition
from some that believe the law may have negative
economic consequences, from those believing the
legislation is an intrusion on the rights of private
business owners, and from those concerned with
equitable enforcement of the legislation.

Restaurant and Bar Revenues

One of the major arguments against smoke-free leg-
islation in Michigan is the possible negative impact
that it could have on the revenue of restaurants and
bars that currently accommodate smokers. In 2008,
two researchers conducted a comprehensive review
of 86 studies on the effect of smoke-free legislation
on restaurant and bar revenue. Over half (49) of the
reviewed studies met all four of the quality stan-
dards developed by Siegel (1992) and 37 met at least
some of those quality standards.’

Of the 49 high-quality studies, the research-
ers found that 47 determined that smoke-free leg-
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islation had either no effect or a positive effect on
the revenues of the hospitality industry.” Of the
37 studies meeting only some of Siegel’s quality
standards, the results were mixed with about half
reporting either no adverse effect or a positive effect
on revenue and the other half reporting a negative
effect.”! Notably, all of the studies finding negative
effects suffered from important scientific shortcom-
ings. For example, none of these studies controlled
for external economic conditions such as changes in
employment, income, or spending that may have
been associated with factors unrelated to the smok-
ing bans. Without controlling for economic condi-
tions, it is not possible to know whether declines in
revenue were caused from the smoke-free legisla-
tion in question or due to an underlying unrelated
economic trend.”? In addition, many of the studies
(11) finding negative effects were either conducted
by organizations with links to the tobacco indus-
try or funded by the tobacco industry or industry
groups supported by the tobacco industry.

Other researchers have conducted quality inves-
tigations of smoke-free legislation in specific states
and cities. One such study analyzed the 1995 Cali-
fornia statewide Smoke-Free Workplace Act’s effect
on restaurant revenue." The California law prohibits
smoking indoors in public and private workplaces,
including restaurants and bars. Using quarterly
data from January 1, 1980, to September 30, 2004,
the researchers compared trends in revenues of food
and alcohol sales for all restaurants. The researchers
found that the indoor smoking ban had little nega-
tive impact on restaurant revenues; three months
after the law went into effect revenues for alcohol-
serving restaurants, which initially saw a 4 percent
decline in revenue, returned to preexisting levels.!*

In 2004 Massachusetts enacted a smoke-free
workplace law similar to that in California, banning
smoking in all workplaces including restaurants
and bars. A rigorous analysis of economic activity
from January 1999 through June 2005 found that the
smoke-free workplace law had no impact on either
tax receipts or employment. *

Flagstaff, Arizona enacted an ordinance in June
1993 prohibiting smoking in restaurants. Research-
ers conducted a study using taxable restaurant sales
to assess the law’s impact on restaurant revenue.'

The authors collected sales data for Flagstaff and
six comparison areas for a 5-year period, 3.5 years
prior to the ordinance and 1.5 years after implemen-
tation. The authors compared (1) restaurant sales
before and after the ordinance both within Flagstaff
and between Flagstaff and comparison areas, (2) the
ratio of Flagstaff restaurant sales to Flagstaff retail
sales before and after the ordinance, and (3) motel/
hotel sales before and after the ordinance. The
comparisons showed that the sales trends after the
enactment of the ordinance were similar to the
trends prior to the enactment of the smoke-free
ordinance.

Gambling Revenues

Some of the strongest opponents of statewide
smoke-free legislation are the three Detroit casinos.
The Detroit casinos contend that statewide legisla-
tion would put them at a competitive disadvantage
with the 18 tribally owned casinos in Michigan,
which would not be covered by the legislation.
There have been relatively few studies that exam-
ine the economic effects of smoking bans on casino
revenues. And the results of the existing studies are
mixed. In 2002, the state of Delaware implemented
the Delaware Clean Indoor Air Act, which banned
smoking in public places and workplaces, includ-
ing racinos. Three studies have analyzed the effect
of Delaware’s law on racino revenues.

Two of the three studies found that the Delaware
smoking ban negatively affected revenue at Dela-
ware’s three racinos.”® These two studies provide
convincing evidence of the effect of the smoking ban
on racino revenue because they control for factors
such as competition from racinos in neighboring
states, casinos in neighboring states, state lotteries,
the number of slot machines at each racino, popula-
tion and per capita income of areas surrounding the
three racinos."

On the other hand, a study analyzing the impact
of smoke-free ordinances in Massachusetts on gam-
bling sponsored by charitable organizations, such
as bingo, found that such ordinances did not affect
gambling revenue.” Thus, the evidence is mixed
regarding the impact of smoking bans on revenue
at gambling institutions. Clearly, this is an area that
would benefit from additional research.
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Governmental Interference

Beyond economic issues, some analysts contend that
the proposed Michigan smoke-free legislation would
result in an unnecessary governmental intrusion into
the private market. These analysts state that private
business owners should be able to respond to their
consumers as they see fit, limiting smoking or des-
ignating smoke-free areas in response to consumer
demand instead of governmental mandate. The
Michigan Restaurant Association points to the fact
that restaurants and bars have already responded
to demand for smoke-free dining environments;
approximately 5,668 food-serving establishments
are currently smoke-free.”> This represents more
than a 150 percent increase since 1998.% According
to some opponents of the smoke-free legislation, pri-
vate businesses and the market system may be better
able to address the public’s concern for smoke-free
establishments than can government regulation.

Equitable Enforcement of Smoke-Free
Legislation

Another concern surrounding government inter-
vention relates to enforcement. Some smoking-
ban opponents question whether the government
can equitably enforce the smoke-free legislation
throughout the state. Unequal enforcement could
create an unequal playing field among restaurants
and bars, with some benefiting from lax enforce-
ment and others suffering from strict enforcement.
If the smoke-free legislation is passed, opponents
argue that the government will need to devise and
implement an equitable enforcement strategy.

CONCLUSION

Separate bills that ban smoking in all workplaces
have been passed in the Michigan House of Repre-
sentatives and Senate. While the Senate bill contains
no exemptions, the bill in the House contains exemp-
tions for cigar bars, tobacco specialty retail stores,
gambling areas of casinos, bingo events, and for the
non-food-service areas of racetracks. In terms of pub-
lic health, the research on secondhand smoke consis-
tently shows the serious negative effects of second-
hand smoke on the coronary and respiratory systems
of smokers and nonsmokers. In addition, research
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has documented significant positive changes in
the health of hospitality workers subsequent to the
implementation of smoking bans. And, in economic
terms, most high-quality research finds that smoking
bans have not had negative effects on the revenues of
restaurants and bars. However, there is more mixed
evidence on the impact of smoking bans on revenues
at gambling institutions. Finally, beyond the public
health and economic questions, political questions
remain to be debated regarding the role of the pub-
lic sector versus the private market in determining
smoke-free zones, as well as the need for a strategy of
equitable enforcement of any smoke-free legislation.
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